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UNITED STATES OF AMERICA
STATE OF ILLINOIS COUNTY OF DU PAGE

IN COURT OF THE EIGHTEENTH

PROTECT GLEN ELLYN INC

-vs-
201 7cH000780

CASE NUMBER

TRUE NORTH ENERGY LLC

ORDER

This matter came before the Court for trial on the Amended Complaint of Plaintiffs MEGAN CLIFFORD et al, versus Defendants TRUE
NORTH ENERGY, LLC ("True Nofth") and the VILLAGE OF GLEN ELLYN ("the Village"). The Court heard witnesses and took into
account any interest, bias or prejudice they might have. The Court also received evidence and entertained closing arguments and was
thereby fully advised in the premises.

FACTS

In 2010, the Village purchased from a bankruptcy estate three parcels ofproperty at the southeast corner ofthe intersection ofMain St.,
Geneva Rd. and St. Charles Rd. within the Village limits. The intersection is commonly known as Five Corners or Stacey's Corners.
Two of the parcels were zoned C2: Community Commercial and had previously been the site of a small gas station. The station had been
unoccupied for many years. The Village demolished the structure on the property and remediated the land. The eastern parcel was
rezoned C2 from R2 in 2012.

ln2012and2014,theVillageissuedrequestsforproposalsforthesaleofthepropertybutreceivednoresponse. In20l5theVillage
Board rejected an offer for $500,000 for the construction ofa swim school.

Ln2016, True North submitted two letters of intent for the purchase of the three parcels for the construction of a gas station and

convenience store. Under the Village's zoning ordinance, a gas station is a special use in a C2 zone. On February 22,2016, the Village
Board adopted Ordinance No. 6386 authorizing the sale of the subject property to True North. On March 13, 2017 the Village Board
adopted Special Use Permit Ordinance No. 6486, granting permission for the contract buyer to construct a gas station and convenience
store on the subject property.

DISCUSSION

The definition of a special use was set forth by the Illinois Supreme Court in City of Chicago Heights vs. Living Word Outreach Full
Gospel Church and Ministties Inc., 196 Il. 2d l, (2001): "in general, a'special use' is a type of property use that is expressly permitted
within a zoning district by the controlling zoning ordinance so long as the use meets ceftain criteria or conditions. 'The purpose of special

uses is to provide for those uses that are either necessary or generally appropriate for a community but may require special regulation
because of unique or unusual impacts associated with them.' [Citation omitted]". The Supreme Court did not elaborate on the "certain
criteria or conditions" that must be met before a special use permit can be granted.

The Supreme Court went on to say that a special use allows a property owner to put his property to a use the enactment expressly
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permits. It is tantamount to a legislative finding that the permitted use is in harmony with the general zoning plan and will not adversely
affect the nei ghborhood.

The considerations for the Court in deciding an application for a special use were set forth by the Illinois Supreme Court in LaSalle
National Bank of Chicago v. Countv of Cook. 12Ill.2d 40 U9571. Those considerations, commonly called the LaSalle factors, are:

(l)The existing uses and zoning of nearby property (2) the extent to which property values are diminished by the particular zoning
restrictions (3) the extent to which the destruction of property values of plaintiff promotes the health, safety, morals or general welfare of
the public (4) the relative gain to the public as compared to the hardship imposed upon the individual property owner, (5) the suitability
ofthe subject property for the zoned purposes, and (6) the length oftime the property has been vacant as zoned considered in the context
of land development in the area in the vicinity of the subject property.

In Sinclair Pipe Line Comoany v. Village of Richton Park. 19 ll.2d370U960l,the Illinois Supreme Court added two additional factors
for coutts to consider: (l) whether a comprehensive zoning plan for land use and development exists and whether the ordinance is in
harmony with it and (2) whether the community needs the proposed use. Courts are instructed to evaluate the factors as a whole to
determine whether the zoning or rezoning action was reasonable related to a legitimate government interest and was a reasonable method
to achieve that purpose. Napleton y. Village of Hinsdale,374lll.App.3d 1098 120071.

The 2nd District Appellate Court set forth a comprehensive history of the question of whether a decision on special use permits is

administrative or legislative in Paulvs. Coqnty of Ogle.2018 IL App (2d) 170696, [2nd Dist.,20l8]. The Illinois Supreme Court held in
Klaeren vs. Village of Lisle,202lll.2d 163 120027 that decisions on special use permits were administrative rather that legislative
actions. In response, the Illinois Legislature enacted section 5-12012.1, which provides: "Any decision by the county board ofany
oounty, home rule or non-home rule, in regard to any petition or application for a special use :r*;t shall be subject to de novo judicial
review as a legislative decision, regardless of whether the process in relation thereto is considered administrative for other purposes." The
Court reviewed its prior holding in Millenniur4 Mailtenance Management. Inc. v. County of Lake. 384 Ill. App. 3d 638 (2008): "We first
held that 'de novo judicial review' did not mean the type of review usually contemplated by the phrase 'de novo'review but instead
merely permitted the introduction of new evidence that had not been considered by the legislative body. [Citation omitted] We further
held that, in order to avoid a constitutional infirmity, we would interpret the statute to mean that 'the evidence received must bear on the
court's review 'for arbitrariness as a matter of substantive due process under the six-parl test set forth in [@.$a!.!S, supraf' ."

The Court reaffirmed that o'despite the legislature's characterization of such proceedings as legislative, courts should continue to review
them as before, using the LaSalle faetors." It went on to say the "special-use permits are, by their nature, decided on a case-by-case basis
and are thus the functional equivalent of administrative decisions regardless of how they are categorized for other purposes. It is only
because ofthe fact-specific nature ofthe decision that the 'entire ordinance' will be invalidated by a successful challenge."

The LaSalle Court instructed that: "No one factor is controlling. It is not the mere loss in value alone that is significant, but the fact that
the public welfare does not require the restriction and resulting loss. When it is shown that no reasonable basis of public welfare requires
the limitation or restriction and resulting loss, the ordinance fails and the presumption of validity is dissipated. [citation omitted]. The law
does not require that the subject propefty be totally unsuitable for the purpose classified but it is sufficient that a substantial decrease in
value results from a classification bearing no substantial relation to the public welfare."

Plaintiffs argue that the Village failed to follow its own ordinance which addresses special uses. It was stipulated that the Village is a
home rule municipality. The 2nd District Appellate Court in Dunlap y. Village of Sghaumburg,3g4lll. App. 3d 629 (2009), opined that
zoning has consistently been held by courts to be a local matter within the authority of home rule units: "Consequently, under the grant of
power contained in the 1970 constitution, a home rule unit has the power to enact zoning ordinances of its choice as long as those
ordinances comply with constitutional requirements..." The Court went on to say that the Village in an exercise of its home rule power is

bound to conform to the constitutional standards as articulated in LaSalle.

In weighing the testimony, the Court must take into consideration any interest, bias or prejudice that the witnesses may have. The Court
notes that until after the filing of this case, the Village was the owner of the property in question. The Village was also the entity deciding
on the suitability of the subject propefty for the proposed use. The case at bar appears to be sui generis. The Court has found no other
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special use litigation in which the entity owning the property in question was also the entity ruling on the propriety of the special use in

the zoning district. This unique situation is factored into the following analysis and application of the evidence to the kS4!!g factors.

1. The existing uses and zoning ofnearby prooqrty

The Village is a municipal body with approximately 28,000 residents. The subject property is located in an area called Five Corners or

Stacey's Corners. It is situated on the southeast corner of the intersection of Main Street, Geneva Road and St. Charles Road. To the

immediate south of the property along Main Street, there is a dry cleaner shop, a learning center, a "vape" shop, a pizza restaurant and a

7-Eleven convenience store. Abutting the property to the south are single family homes. On the west side of Main Street are a historical

museum, a small park, a dry cleaner, a building housing the Glen Ellyn Chamber of Commerce and the Glen Ellyn Historical Society.
Glen Forest Elementary School is located approximately 300 feet from the subject property at the northwest corner of the intersection of
Main Street and Elm Street (the first street south of Geneva Road). Across Elm Street is the administrative office of the local school

district.

On the northeast corner of Main Street and Geneva Road, there is an auto body shop and a Montessori school. At the northwest corner is

a recently constructed Walgreens pharmacy, also zoned C2; Community Commercial. A Dairy Queen, a discount liquor store and the

Montessori school are zonedB2:. General Business.

Because the proposed use of the property is a gas station, and a gas station is a permitted special use in a C2 district under the Village's
zoning code, the Court concludes that the proposed use is not in general inconsistent with the existing uses and zoning ofnearby propefty
so long as the remaining LaSalle factors are met.

2. The extent to which property yplues are dininished by the pa4jcular zoning restriglions

There was no evidence or testimony in the record as to the effect ofthe gas station as proposed on the property values ofneighboring
property. The minutes of the March 13,2017 Village Board meeting reflect that "no study was conducted" about the effect on home
values.(Ex.24,P.5). Attrial,theVillageandTrueNorthofferedtheexperttestimonyofP.BartonDeLacy,whoopinedthattheTrue
North project would not have a negative impact on neighboring properties. He based his opinion on other areas in Glen Ellyn where there

had been opposition to a proposed special use, i.e, a Montessori school in a former church and a new headquarters for the Glen Ellyn
Police Department. Additionally, he looked at properties near a gas station on North Avenue in Lombard. His report was admitted into
evidenceasEx.53. Oncross-examination,headmittedthattheLombardgasstationwasnotcompletedin20l5ashisreportstated,and
that the proximity to the gas station was factored into the prices of the nearby residences at their first sale. The report also used a point
that was several blocks south of the Lombard gas station as the center point of circle within which affected residences would have been

located. Similarly, when considering the residences potentially affected by the proposed True North use, he inexplicably used a square

instead of a circle and sited the center point of the square a block south of the property in question. Under cross-examination, Mr.
DeLacy described the Five Corners area as "blighted". He also admitted that his use of an incorrect center point of his square and the

square itself caused the inclusion of some of the most expensive houses in the Village in his analysis.

Plaintiffs' rebuttal expert witness, John Pogacnik, testified credibly that none of the uses employed by Mr. Delacy were comparable to
the proposed True North use, and that the area was not "blighted". He opined that the proposed use would have an impact on surrounding
property values.

The Court finds that Mr. Delacy's testimony contained so many errors and inconsistencies as to be incredible. The Court gives no

weight to his testimony.

Because there was nothing before the Village Board regarding diminution of property values and the testimony of Mr. Delacy is given no

weight, the Court is left with the testimony of the individual plaintiffs as to the effect on their home values.

Diana Martinez testified as to her opinion of the negative impact on the value of her home of the proposed gas station, which abuts her
property to the north. Megan Clifford also testified as to the negative impact that the near-by gas station would have on her property.
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Both plaintiffs, properly disclosed as lay witnesses, testified as to their familiarity and experience with local real estate values.

In Enbridge Pipeline (Illinois). LLC v. Hoke,2017 lL App (ath) 150544, the Court examined the basis for allowing landowner testimony

regarding property value: "[A] property owner is permitted to testiry generally to the value of their property, provided a proper

foundation is established. [Citations omitted] (a landowner is generally qualified to express an opinion as to value of their land, but mere

ownership is not enough unless the landowner is familiar with facts which give the property value)."

Given the total lack of testimony and evidence before the Village Board, the lack of credibility of the Village's expert witness and the
credibility of Plaintiffs' lay witnesses and expert witness, the Court finds that the second factor weighs in favor of the Plaintiffs.

the public

There was no testimony before the Village Board or the Court relating to how the proposed gas station would promote the health, safety

or morals of the public. The Court must therefore find that destruction of the value of neighboring properties does not promote those

factors.

As to general welfare, the defendants argue that the Village's decision would place the subject property back on the tax rolls and create an

attractive gateway to the community. Staci Springer, the Village's economic development director. testified that the planned development
would improve storm-water drainage, provide convenience to the residents and remove certain undesirable trees. In answer to questions,

she stated several times that protection ofproperty values and promotion ofhealth, safety, etc. are not in herjob description.

As set forth above, the Village has approximately 28,000 residents. Testimony established that there are three large gas stations along
Roosevelt Rd. within the Village. There are also stations to the west, north and east within one or two miles of the subject property,
although they are located in other municipalities. As to convenience stores, the area surrounding the subject property already contains a

7-Eleven store, a Walgreens which sells convenience items and liquor, and a Discount Liquor store.

The Court notes that the property is now vacant and unimproved. Ms. Springer's testimony established not that the proposed

development would actually improve current storm water drainage, but would channel stormwater from the proposed impermeable
surfaces away from Plaintiffs' properties. There was no testimony of how removal of undesirable trees from the property is of anything
but de minimis benefit to the general welfare,

Considering the interest, bias or prejudice of the witnesses, the Court finds that the fourth LaSalle factor weighs in favor of the Plaintiffs.

4. The relative gain to the public as compared to the hardship imposed upon the individual propeft), owner.

The only tangible gain to the public from the proposed gas station is the sales tax money that would come into the Village coffers,
However, since there was no testimony as to the impact of the additional TS2 trips per day to the station on the students at the neighboring
Forest Glen Elementary school, it is impossible to balance the overall gain to the public from the approximately $140,000 per year in
increased tax revenue from the proposed use. If there is no net gain to the public, then the Court is compelled to find that this factor also

weighs in favor of the Plaintiffs.

5. The suitability ofthe subject property for the zoned purposes.

As set forth above, the subject property is zoned C2: Community Commercial. A gas station is included in the permitted uses of the
property as a special use, and therefore is suitable for the district as long as the other LaSalle factors have been met. This factor, like the

first factor, weighs in favor of the Defendants.
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6. The length of time the property has been vacant as zqngd considered. in the context of land development in the area in the
vicinitv of the subject property.

Testimony and evidence established that the subject property had been vacant since 2003 when a prior gas station closed. The Village
acquired the property in 2010 and thereafter removed the gas pumps and gas station building. The Village began marketing the propefty

in 20112. The Village received 2 proposals for purchase of the property. One was a proposal to construct a swim school, which was

rejected. Staci Springer, the Village's Planning and Development Director, testified that the rejection was due to limitations placed on the
propefty by the Illinois Environmental Protection Agency. However, a Memorandum co-authored by her and entered into evidence as Ex.
l2,states: "ThisusedidnotmeettheVillageBoard'svisionforastrongretail useatthesiteandwasrejected. TheBoardalsoindicated
it wasn't the offer price as much as the use itself that they did not find attractive at this site." The other offer was the proposal from True
North which is at issue in the case at bar.

Evidence and testimony established that the only other significant recent development in the immediate area was the construction of a
Walgreen's pharmacy on the northwest corner of the intersection. Given the l4-year period during which the property was vacant, this
factor weighs in favor of the Defendants.

In 2001, the Village adopted a comprehensive plan dealing with all major areas of Glen Ellyn [Ex. 6]. The Improvement Guidelines at P

78 state the criteria for the proposed property: "Lnprove and enhance the other three quadrants ofFive Corners for Neighborhood-
oriented retail and service uses; promote improvement of existing businesses and compatible redevelopment."

The Court heard testimony that the comprehensive plan is now 18 years old, and that the Village is starting the process of updating the
plan. Therefore, the Court finds that this factor is of minimal use in determining the propriety of the proposed special use.

8. Whether the community needs the proposed use.

As set forth above, the testimony and evidence at trial established that in the Village has a population of approximately 28,000, that there
are several gas stations within I or 2 miles of the subject location, several of which are within the Village limits, and that there are 3

nearby locations where residents can purchase convenience items. Ryan Howard, True North's witness, testified that many people like to
buy their gas within the limits of their own municipalities, and that the existence of the Village downtown area and railroad tracks are a

barrier to residents in the north of the Village buying gas on Roosevelt Road. The Court notes that Mr. Howard's testimony was not
based on any independent study of need, but on his own look at demographics, traffic patterns, site plans, and preliminary economics.
The decision to pursue this property was based on success factors True North sees in like properties.

Conversely, the minutes of various Village meeting are replete with objections from residents to the proposed use. The Village Plan

Commission unanimously voted against the proposed use. The Court recognizes that the Plan commission is an advisory body whose

vote is not binding on the Village Board. However, that vote does belie the contention that there is a community need for a gas station at

that location.

In addition, there was evidence and testimony that there had previously been gas stations at 3 of the corners of the intersection. As was
noted above, the property was used as a gas station before it was purchased by the Village. The body shop immediately north across St.

Charles Road had also been a gas station, as was the site of the present Walgreen's on the northwest corner of the intersection. While
there was no testimony as to the reason those previous stations ceased to operate, the fact that those uses no longer exist go to the need for
another gas station at that intersection.

Taking into account the interest, bias or prejudice of the witnesses, the Court finds that this factor weighs in favor of the Plaintiffs.

CONCLUSION
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The Court is well aware of the standard required to overturn a zoning ordinance, which has the presumption of validity. As set forth

above, this case appears to be unique in thatthe Village Board was notvoting as a neutral body on the submission of a landowner for a

special use permit. It voted instead on the merits of a proposed use on property that the Village itself owned. The Court has taken this

unique situation into account while weighing the evidence and testimony.

The Supreme Court has said in kb!!g that no one factor is controlling when ruling on a special use. The factors set forth in kS4llg are

not aspirational. They are factors that the Court must examine in ruling on the Plaintiffs' Complaint. It follows that they are also factors

that a municipality musttake into consideration in granting or rejecting a proposed special use.

In the case at bar, there was no evidence whatsoever presented to the Village Board on the effect ofthe proposed use on nearby property

values. At trial, there was no credible evidence on the economic effect of the proposed use. Nether before the Village Board nor at trial
was there any evidence whatsoever on the effect of the proposed use on the 600 students who attend Forest Glen Elementary School, a

mere 300 feet from the subject property. Surely the health and safety of 600 children is worthy of at least cursory consideration by the

Village Board. The testimony as to the need for the subject use, the promotion of public health, safety and welfare and the relative gain to

the public was largely self-serving and cursory at best.

The proposed use of the subject property is one that is allowed under the Village's C2 zoning classification. It may well be that a future

Village Board, after receiving appropriate evidence and testimony, will decide that a gas station and convenience store meets all the

LaSalle factors. The Village Board, in this case, has failed to give due consideration to all the factors required by LaSalle.

The Court finds that the Plaintiffs have proved by clear and convincing evidence that the Village Board failed to consider the extent to

which property values are diminished by the proposed zoning restriction; the extent to which the destruction of property values of
Plaintiffs promotes the health, safety, morals or general welfare of the public; and the relative gain to the public as compared to the

hardship imposed upon the individual property owners, The Court finds that these factors, being in the public interest, control over the

length oftime the property has been vacant and the tax revenue that would be generated to the Village by the proposed use.

The Court therefore finds, declares and orders that the decision of the Village Board granting Special Use Permit Ordinance No. 6486

and the other ordinances at issue was arbitrary, capricious, against the manifest weight of the evidence, The Court further enjoins the

Village from enforcing the ordinances at issue.

This is a final order, with no just reason to delay enforcement or appeal.

Submitted by: JUDGE BONNIEM WHEATON

DuPage Attorney Number:

Attorney for:

Address:

Cirylstatelzip:

Phone number:

Entered

JUDGE BONNIE M WHEATON

Date:0311512019
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